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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1606 

Guidelines  on  Discrimination  Because 
of  National  Origin;  Proposed  Revision 

agency:  Equal  Employment  Opportunity 
Commission. 

action:  Proposed  revision. 

summary:  The  Equal  Employment 
Opportunity  Commission  is  proposing  a 
revision  of  its  Guidelines  on 
Discrimination  Because  of  National 
Origin  to  clarify  them  and  to  specifically 
inform  the  public  of  unlawful 
employment  practices  which 
discriminate  on  the  basis  of  national 
origin.  These  Guidelines  reaffirm  the 
Commission’s  position  on  national 
origin  discrimination  as  expressed  in 
Commission  decisions  and  other  legal 
interpretations. 

date:  Comments  must  be  received  on  or 
before  November  18, 1980. 
addresses:  Address  all  written 
comments  to:  Executive  Secretariat, 
Equal  Employment  Opportunity 
Commission,  2401  E  Street,  NW.,  Room 
4096,  Washington,  D.C.  20506.  All 
envelopes  should  be  marked  “National 
Origin  Guidelines"  in  the  lower  left 
corner. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Danart,  Acting  Director,  or  Raj  K. 
Gupta,  Supervisory  Attorney,  Office  of 
Policy  Implementation,  2401  E  Street, 
NW.,  Room  4002,  Washington,  D.C. 
20506,  (202)  634-7060. 

SUPPLEMENTARY  INFORMATION:  The 
Equal  Employment  Opportunity 
Commission  is  revising  its  Guidelines  on 
Discrimination  Because  of  National 
Origin  to  clarify  them  and  to  incorporate 
the  Commission’s  position  on  national 
origin  discrimination  as  expressed  in  its 
decisions  and  other  legal 
interpretations. 

Proposed  §  1606.1  is  based  on  § 
1606.1(b)  of  the  current  Guidelines  on 
Discrimination  Because  of  National 
Origin.  It  defines  national  origin 
discrimination  broadly  as  including,  but 
not  limited  to,  employment 
discrimination  because  of  an 
individual's,  or  his  or  her  ancestor's 
country  of  origin,  or  because  of  an 
individual's  cultural  or  linguistic 
characteristics.  The  Commission  will 
carefully  examine  charges  involving  the 
denial  of  equal  employment  opportunity 
because  of  an  individual’s  name, 
marriage  to  a  person  of  a  particular 
national  origin,  or  association  with 
persons,  organizations,  schools  or 


religious  institutions  identified  with  a 
particular  national  origin. 

The  first  sentence  of  proposed 
§  1606.2  is  based  on  §  1606.1(c)  of  the 
current  Guidelines,  and  has  been 
revised  to  conform  with  the  coverage  of 
Title  VII.  It  also  recognizes  that  Title  VII 
principles  of  disparate  treatment  and 
adverse  impact  equally  apply  to 
national  origin  discrimination. 

Proposed  §  1606.3  is  based  on  the 
exception  in  §  1606.1(d)  of  the  current 
Guidelines.  This  Section  recognizes  the 
national  security  exception  as  it  appears 
in  §  703(g)  of  Title  VII. 

Proposed  §  1606.4  reiterates  the  last 
sentence  in  §  1606.1(a)  of  the  current 
Guidelines  and  is  based  on  the 
Commission’s  long  held  position  that  the 
bona  fide  occupational  qualification 
exception  under  §  703(e)  of  Title  VII 
shall  be  strictly  construed. 

Proposed  §  1606.5  is  based  on  §  1606.1 
(d)  and  (e)  of  the  current  Guidelines. 
Employers  may  have  citizenship 
requirements  as  long  as  they  do  not 
have  the  purpose  or  effect  of 
discriminating  against  an  individual  on 
the  basis  of  national  origin.  See 
Espinoza  v.  Farah  Mfg.  Co.,  Inc.  414  U.S. 
86,  92  (1973).  Where  a  State  law 
prohibiting  the  employment  of  non¬ 
citizens  is  in  conflict  with  Title  VII,  it  is 
superseded  under  §  708  of  the  Title. 

Proposed  §  1606.6  is  derived  from 
several  of  the  concepts  stated  in 
§  1606.1(b)  of  the  current  Guidelines  and 
affirms  that  the  principles  of  the 
Uniform  Guidelines  on  Employee 
Selection  Procedures,  29  CFR  Part  1607, 
apply  to  national  origin  discrimination. 
Proposed  §  1606.6(b)  specifically 
recognize  three  selection  procedures 
which  tend  to  exclude  individuals  on  the 
basis  of  national  origin:  Height  or  weight 
requirements,  fluency-in-English 
requirements,  and  training  or  education 
requirements  which  deny  employment 
opportunities  to  individuals  because  of 
their  foreign  training  or  education,  or 
which  require  foreign  training  or 
education.  Employers  must  evaluate 
these  selection  procedures  for  adverse 
impact. 

Proposed  §  1606.7  recognizes  that  an 
individual's  primary  language  is  often  an 
essential  national  origin  characteristic. 
According  to  estimates  from  the  Survey 
of  Income  and  Education  conducted  by 
the  U.S.  Bureau  of  Census  in  Spring 
1976,  approximately  28  million  persons 
in  the  United  States  (about  13  percent  of 
the  total  U.S.  population)  have  non- 
English  language  backgrounds  and  may 
be  affected  by  an  employer’s  speak- 
English-only  rule.  The  survey  identifies 
persons  with  non-English  language 
backgrounds  as  persons  whose  mother 
tongue  is  not  English,  who  normally  use 


languages  other  than  English,  or  who 
live  in  households  where  languages 
other  than  English  are  spoken.  About  21 
million,  or  seventy  five  percent,  of  this 
group  are  above  the  age  of  18.  The  study 
shows  the  following  approximate 
numbers  for  each  of  these  language 
backgrounds:  Spanish,  10.6  million: 
Italian,  2.9  million;  German,  2.7  million; 
French,  1.9  million:  Chinese,  Japanese, 
Korean  and  Vietnamese,  1.8  million; 
Polish,  1.5  million.  Approximately  2.4 
million  persons  in  the  United  States  do 
not  speak  any  English  at  all.*  Under 
proposed  §  1606.7(a),  the  Commission 
presumes  that  totally  prohibiting 
employees  from  speaking  their  primary 
language,  violates  Title  VII  because  it  is 
a  term  and  condition  of  employment 
which  discriminates  on  the  basis  of 
national  origin  by  disadvantaging  an 
individual’s  employment  opportunities 
and  by  creating  a  discriminatory 
working  environment.  Therefore,  where 
such  a  rule  exists,  it  will  be  closely 
scrutinized.  However,  proposed 
§  1606.7(b)  recognizes  that  requiring 
employees  to  speak  only  in  English  at 
certain  times  would  not  be 
discriminatory  if  the  employer  shows 
that  the  rule  is  justified  by  business 
necessity.  When  the  employer  believes 
that  the  rule  is  justified  by  business 
necessity,  proposed  §  1606.7(c)  requires 
the  employer  to  clearly  inform  its 
employees  of  the  circumstances  in 
which  they  are  required  to  speak  only  in 
English,  and  the  consequences  of 
violating  the  rule.  Notice  of  the  rule  is 
necessary  because  it  is  common  for 
individuals  whose  primary  language  is 
not  English  to  inadvertently  slip  from 
speaking  English  to  speaking  their 
primary  language.  Any  adverse 
employment  decision  against  an 
individual  based  on  a  violation  of  the 
rule  will  be  considered  as  evidence  of 
discrimination  when  an  employer  has 
not  given  effective  notice  of  the  rule. 

The  principles  set  forth  in  proposed 
§  1606.7  do  not  conflict  with  the  Fifth 
Circuit’s  decision  in  Garcia  v.  Gloor,  618 
F.  2nd  264  (1980).  Gloor  did  not  involve  a 
speak-English-only  rule  which  was 
applied  at  all  times.  Neither  did  the  facts 
in  Gloor  involve  a  bilingual  employee 
whose  primary  language  was  not 
English.  In  the  Court’s  view,  Mr.  Garcia, 
who  spoke  both  English  and  Spanish, 
failed  to  prove  that  Spanish  was  his 
primary  language. 

‘See  U.S.  Department  of  Health  Education  and 
Welfare,  National  Center  for  Education  Statistics, 
Bulletin  78  B-6,  August  22. 1978,  “Geographic 
Distribution,  Nativity,  and  Age  Distribution  of 
Language  Minorities  in  the  United  States:  Spring 
1970";  Waggoner,  Dorothy,  “Non-English  Language 
Background  Persons:  Three.  U.S.  Surveys".  TESOL 
Quarterly,  Vol.  12,  No.  3  at  247-262,  September  1578. 
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Proposed  $  1606.8  states  that 
harassment  on  the  basis  of  national 
origin  is  a  violation  of  Title  VII  and  that 
an  employer  has  an  affirmative  duty  to 
maintain  a  working  environment  free 
from  harassment  on  the  basis  of 
national  origin.  Proposed  §  1606.8(c) 
applies  general  Title  VII  principles  to 
the  issue  of  harassment  and  states  that 
an  employer  is  responsible  for  the  acts 
of  its  supervisory'  employees  or  agents, 
regardless  of  whether  the  acts  were 
authorized  or  forbidden  by  the  employer 
and  regardless  of  whether  the  employer 
knew  or  should  have  known  of  the  acts. 
Proposed  §  1606.8(d)  distinguishes  the 
employer’s  responsibility  for  the  acts  of 
its  agents  or  supervisors  from  the 
responsibility  it  has  for  conduct 
between  fellow  employees.  This  sub¬ 
section  states  that  liability  for  acts  of 
national  origin  harassment  in  the 
workplace  between  fellow  employees 
exists  only  when  the  employer,  its 
agents  or  supervisory  employees,  knows 
or  should  have  known  of  the  conduct, 
and  the  employer  cannot  demonstrate 
that  it  took  immediate  and  appropriate 
corrective  action.  Proposed  §  1606.8(e) 
recognizes  that  in  certain  circumstances, 
an  employer  may  also  be  responsible  for 
the  acts  of  non-employees  with  respect 
to  harassment  of  employees  on  the  basis 
of  national  origin. 

This  revision  of  the  Commission’s 
Guidelines  on  Discrimination  Because 
of  National  Origin  is  a  significant 
regulation  under  Executive  Order  12044, 
(43  FR  12661,  Mar.  24, 1978,  as  amended 
by  E.0. 12221,  45  FR  44249,  July  1, 1980). 
The  Commission  has  determined  that 
these  proposed  Guidelines  will  not  have 
a  major  impact  on  the  economy  and  that 
a  regulatory  analysis  is  not  necessary. 

In  compliance  with  Executive  Order 
12067  (43  FR  28967,  July  5, 1978),  the 
Commission  has  consulted  with 
representatives  from  the  necessary 
federal  agencies.  At  the  end  of  the  60 
day  comment  period,  the  Commission 
will  again  consult  with  these  agencies 
on  the  issues  raised  through  the  public 
comment  process. 

In  compliance  with  Executive  Order 
12160  (44  FR  44787,  Sept.  28, 1979)  and 
with  the  Commission’s  Final  Consumer 
Program  (45  FR  38930,  June  9, 1980),  the 
Commission  will  notify  members  of  the 
public  of  their  opportunity  to  comment 
on  these  Guidelines  by  placing  notices 
in  periodicals  likely  to  be  read  by 
individuals  affected  by  the  Guidelines, 
and  also  by  directly  mailing  the 
Guidelines  to  interested  groups  and 
individuals. 


Dated:  September  16, 1980. 

Eleanor  Holmes  Norton, 

Chair,  Equal  Employment  Opportunity 
Commission. 

Accordingly,  it  is  proposed  to  amend 
29  CFR  Chapter  XIV  by  revising  Part 
1606  to  read  as  follows: 

PART  1606— GUIDELINES  ON 
DISCRIMINATION  BECAUSE  OF 
NATIONAL  ORIGIN 

Sec. 

1606.1  Definition  of  national  origin 
discrimination. 

1606.2  Scope  of  title  VII  protection. 

1606.3  The  national  security  exception. 

1606.4  The  bona  fide  occupational 
qualification  exception. 

1606.5  Citizenship  requirements. 

1606.6  Selection  procedures. 

1606.7  Speak-English-only  rules. 

1606.8  Harassment. 

Authority:  Title  VII,  Civil  Rights  Act  of 
1964,  as  amended;  (42  U.S.C.  2000e,  et  seq.). 

§  1606.1  Definition  of  national  origin 
discrimination. 

The  Commission  defines  national 
origin  discrimination  broadly  as 
including,  but  not  limited  to,  the  denial 
of  equal  employment  opportunity 
because  of  an  individual’s,  or  his  or  her 
ancestor’s,  country  of  origin;  or  because 
an  individual  has  the  cultural  or 
linguistic  characteristics  of  a  particular 
national  origin.  The  Commission  will 
examine  with  particular  concern  cases 
where  individuals  within  the  jurisdiction 
of  the  Commission  have  been  denied 
equal  employment  opportunity  for 
reasons  which  are  grounded  in  national 
origin  considerations,  such  as  (a) 
marriage  to  or  association  with  persons 
of  a  particular  national  origin;  (b) 
membership  in,  or  association  with,  an 
organization  identified  with  or  seeking 
to  promote  the  interests  of  national 
groups;  (c)  attendance  or  participation  in 
schools,  churches,  temples  or  mosques, 
generally  used  by  persons  of  a  particular 
national  origin;  and  (d)  because  an 
individual’s  name  or  spouse’s  name 
indicates  a  particular  national  origin. 

§  1606.2  Scope  of  title  VII  protection. 

Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended,  protects  individuals 
against  employment  discrimination  on 
the  basis  of  race,  color,  religion,  sex  or 
national  origin.  The  Title  VII  principles 
of  disparate  treatment  and  adverse 
impact  equally  apply  to  national  origin 
discrimination.  The  Guidelines  apply  to 
all  persons  covered  by  Title  VII 
(collectively  referred  to  as  “employer” 
in  these  Guidelines). 

§  1606.3  The  national  security  exception. 

It  is  not  an  unlawful  employment 
practice  to  deny  employment 


opportunities  to  any  individual  who 
does  not  fulfill  the  national  security 
requirements  stated  in  Section  703(g)  of 
Title  VII. 

§  1606.4  The  bona  fide  occupational 
qualification  exception. 

The  exception  stated  in  Section  703(e) 
of  Title  VII,  that  national  origin  may  be 
a  bona  fide  occupational  qualification, 
shall  be  strictly  construed. 

§  1606.5  Citizenship  requirements. 

(a)  In  those  circumstances,  where 
citizenship  requirements  have  the 
purpose  or  effect  of  discriminating 
against  an  individual  on  the  basis  of 
national  origin,  they  are  prohibited  by 
Title  VII.1 

(b)  Some  State  laws  prohibit  the 
employment  of  non-citizens.  Where 
these  laws  are  in  conflict  with  Title  VII, 
they  are  superseded  under  Section  708 
of  the  Title. 

§  1606.6  Selection  procedures. 

(a)  The  Uniform  Guidelines  on 
Employee  Selection  Procedures,  29  CFR 
Part  1607,  equally  apply  to 
discrimination  on  the  basis  of  national 
origin. 

(b)  The  Commission  has  consistently 
held  that  the  following  are  examples  of 
selection  procedures  that  tend  to 
exclude  individuals  on  the  basis  of 
national  origin.  Therefore,  the 
Commission  expects  a  user  of  these 
selection  procedures  to  evaluate  them 
for  adverse  impact.  If  any  of  these  has 
an  adverse  impact  on  the  employment 
opportunities  of  members  of  a  particular 
national  origin,  the  user  must  show  that 
the  selection  procedure  is  job  related  by 
validating  it,  or  otherwise  justifying  it, 
under  the  Uniform  Guidelines  on 
Employee  Selection  Procedures. 

(1)  Height  or  weight  requirements.2 

(2)  Fluency-in-English  requirements, 
such  as  denying  employment 
opportunities  because  of  an  individual’s 
foreign  accent,3  or  inability  to 
communicate  well  in  English.4 

(3)  Training  or  education  requirements 
which  deny  employment  opportunities 
to  an  individual  because  of  his  or  her 
foreign  training  or  education,  or  which 


’  See  Espinoza  v.  Farah  Mfg.  Co..  Inc..  414  U.S.  86. 
92  (1973). 

2  See  CD  71-1529  (1971),  CCH  EEOC  Decisions 
1]6231.  3  FEP  Cases  952;  CD  71-1418  (1971).  CCH 
EEOC  Decisions  H6223,  3  FEP  Cases  580;  CD  74r25 
(1973),  CCH  EEOC  Decisions  <j0400, 10  FEP  Cases 
260.  Davis  v.  County  of  Los  Angeles.  566  F.  2d  1334, 
1341-41  (9th  Cir.,  1977)  vacated  and  remanded  as 
moot  on  other  grounds.  —  U.S.  — ,  99  S.Ct.  1379 
(1979).  See  also.  Dothard  v.  Rawlinson,  433  U.S.  321 
(1977). 

3  See  CD  AL68-1-155E  (1969),  CCH  EEOC 
Decisions  U6008, 1  FEP  Cases  921. 

4  See  CD  YAU9-048  (1969),  CCH  EEOC  Decisions 
H6054.  2  FEP  Cases  78. 
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require  an  individual  to  be  foreign 
trained  or  educated. 

§  1606.7  Speak-English-only  rules. 

(a)  When  Applied  at  all  Times.  An 
individual's  primary  language  is  often  an 
essential  national  origin  characteristic. 
Prohibiting  employees  at  all  times  from 
speaking  their  primary  language,  or  the 
language  they  speak  most  comfortably, 
disadvantages  an  individual's 
employment  opportunities  on  the  basis 
of  national  origin.  It  may  also  create  an 
atmosphere  of  inferiority,  isolation  and 
intimidation  based  on  national  origin 
which  could  result  in  a  discriminatory 
working  environment.6  Therefore,  the 
Commission  believes  that  a  rule 
requiring  employees  to  speak  only 
English  at  all  times  in  the  workplace  is  a 
burdensome  term  and  condition  of 
employment.  The  Commission  will 
presume  that  such  a  rule  violates  Title 
VII  and  will  closely  scrutinize  it. 

(b)  When  Applied  Only  at  Certain 
Times.  An  employer  may  have  narrowly 
drawn  rules  requiring  that  employees 
speak  only  in  English  at  certain  times 
where  the  employer  can  show  that  the 
rule  is  justified  by  business  necessity. 

(c)  Notice  of  the  Rule.  It  is  common 
for  individuals  whose  primary  language 
is  not  English  to  inadvertently  change 
from  speaking  English  to  speaking  their 
primary  language.  Therefore,  if  an 
employer  believes  it  has  a  business 
necessity  for  a  speak-English-only  rule 
at  certain  times,  the  employer  must 
inform  its  employees  of  the  exact 
circumstances  and  times  when  speaking 
only  in  English  is  required  and  of  the 
consequences  of  violating  the  rule.  If  an 
employer  fails  to  effectively  notify  its 
employees  of  the  rule  and  makes  an 
adverse  employment  decision  against  an 
individual  based  on  a  violation  of  the 
rule,  the  Commission  will  consider  the 
employer’s  application  of  the  rule  as 
evidence  of  discrimination  on  the  basis 
of  national  origin. 

§  1606.8  Harassment. 

(a)  The  Commission  has  consistently 
held  that  harassment  on  the  basis  of 
national  origin  is  a  violation  of  Title  VII. 
An  employer  has  an  affirmative  duty  to 
maintain  a  working  environment  free  of 
harassment  on  the  basis  of  national 
origin.® 


‘See  CD  71-446  (1970).  CCH  EEOC  Decisions 
|6173.  2  FEP  Cases  1127:  CD  72-0281  (1971),  CCH 
EEOC  Decisions  16293. 

‘See  CD  CL88-12-43 IEU  (1969).  CCH  EEOC 
Decisions  1  6065.  2  FEP  Cases  295:  CD  72-0621 
(1971).  CCH  EEOC  Decisions  16311,  4  FEP  Cases 
312:  CD  72-1561  (1972),  CCH  EEOC  Decisions  16354, 
4  FEP  Cases  852:  CD  74-2  (1973).  CCH  EEOC 
Decisions  16386.  6  FEP  Cases  830:  CD  74-05  (1973), 
CCH  EEOC  Decisions  16387. 8  FEP  Cases  834:  CD 
70-41  (1975).  CCH  EEOC  Decisions  16632.  See  also. 


(b)  Ethnic  slurs  and  other  verbal  or 
physical  conduct  relating  to  an 
individual's  national  origin  constitutes 
harassment  when  this  conduct:  (1)  Has 
the  purpose  or  effect  of  creating  an 
intimidating,  hostile  or  offensive 
working  environment:  (2)  has  the 
purpose  or  effect  of  unreasonably 
interfering  with  an  individual's  work 
performance:  or  (3)  otherwise  adversely 
affects  an  individual's  employment 
opportunities. 

(c)  An  employer  is  responsible  for  its 
acts  and  those  of  its  agents  and 
supervisory  employees  with  respect  to 
harassment  on  the  basis  of  national 
origin  regardless  of  whether  the  specific 
acts  complained  of  were  authorized  or 
even  forbidden  by  the  employer  and 
regardless  of  whether  the  employer 
knew  or  should  have  known  of  their 
occurrence.  The  Commission  will 
examine  the  circumstances  of  the 
particular  employment  relationship  and 
the  job  functions  performed  by  the 
individual  in  determining  whether  an 
individual  acts  in  either  a  supervisory  or 
agency  capacity. 

(d)  With  respect  to  conduct  between 
fellow  employees,  an  employer  is 
responsible  for  acts  of  harassment  in  the 
workplace  on  the  basis  of  national 
origin,  where  the  employer,  its  agents  or 
supervisory  employees,  knows  or  should 
have  known  of  the  conduct,  unless  the 
employer  can  show  that  it  took 
immediate  and  appropriate  coorective 
action. 

(e)  An  employer  may  also  be 
responsible  for  the  acts  of 
nonemployees  with  respect  to 
harassment  of  employees  in  the 
workplace  on  the  basis  of  national 
origin,  where  the  employer,  its  agents  or 
supervisory  employees,  knows  or  should 
have  known  of  the  conduct  and  fails  to 
take  immediate  and  appropriate 
corrective  action.  In  reviewing  these 
cases,  the  Commission  will  consider  the 
extent  of  the  employer’s  control  and  any 
other  legal  responsibility  which  the 
employer  may  have  with  respect  to  the 
conduct  of  such  nonemployees. 

|FR  Doc.  80-29055  Filed  9-10-00: 8:4S  am) 
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Interim  Guidelines  on  Discrimination  Because  of 
Sex.  i  1604.11(a)  n.  1,  45  FR  25024  at  25025  (April  11. 
1980). 


